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(i) 


QUESTIONS PRESENTED 


1. Whether the District of Columbia, appellee, is immune 
from liability for the negligence of its employee, while acting in 
the scope of his employment, driving a water department truck 
used in connection with laying water mains. 


2. Whether the District of Columbia, appellee, is liable 
by reason of the 1954 Motor Vehicle Safety Responsibility Act, 
without regard to the limits of governmental immunity. 
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Point 1 -- The Construction and Operation of a Water System by the 
District of Columbia is a “Proprietary” Function and for 
Negligence in the Operation Thereof it is Liable “ 


The Negligent Operation of a Vehicle, Owned by District 
of Columbia, used in Connection with the Installation of 
Water Mains Subjects the District of Columbia to 
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Liability of District of Columbia for Neemeen: aaa 
tion of Water Department Truck 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA | 
CIRCUIT i 


No. 13, 939 


WILLIAM E. SCULL, et al., 
Appellants, 
v. 


THE DISTRICT OF COLUMBIA 
a municipal corporation, 
et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This is an appeal from an Order by Judge McGuire entered 
in the United States District Court for the District of Columbia, 
granting appellee's Motion for Summary Judgment and dismissing 
appellants' complaint, stating that there was no just reason for 
delay in entering final judgment. (J. A. 8). The notice of appeal 
to this court was timely filed on May 8th, 1957 (J. A. 9). 
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The complaint filed by appellants on January 18, 1957 
(J. A. 1) seeks to recover damages for personal injuries suffered 
as the result of the negligent and careless operation of appellee's 
vehicle by its employee within the scope of his employment. The 
action is within the general jurisdiction of the District Court, D.C. 
Code (1951 Ed.), Title 11, Sec. 306. 


Jurisdiction of this appeal is granted by Title 28 U.S. Code, 
Sec. 1291 and 1294. 


STATEMENT OF CASE 
The complaint alleged as follows: Appellants were injured 
in a collision between their automobile and a truck owned by 
appellee District of Columbia and driven by its agent and employee, 
defendant Pimble; the collision was caused by Pimble's negligence 
and violation of traffic regulations; appellants suffered severe and 


permanent personal injuries; and they demanded damages in the 
total sum of $235, 000.00 (J. A. 3). 


Before answering the complaint, the appellee filed its Motion 
for Summary Judgment. 


It appears from the affidavits attached to appellee's Motion 
for Summary Judgment that defendant Pimble was an employee of 
appellee; that the hanes had been used on the day of the collision 
in connection with the installation of water mains; and that the 
collision occurred while Pimble was returning the truck, on 
instructions from his superior, to the yard where it was kept when 
not inuse. (J. A. 4, 5) 


1 While no evidence was introduced in the case below, counsel deems it proper to state that 
appellants can show that the driver had been drinking on the job, that the collision occurred because he 
went through a red traffic light, and that he had been involved in two other collisions in the preceding 
five minutes. 

2 The truck was assigned to the Department of Sanitary Engineering and defendant Pimble was 
employed by the Sewer Operations Division of the Department of Sanitary Engineering, but the truck 
was used regularly in connection with the construction of water mains. By Reorganization OrderNo 28 
of the Board of Commissioners of the District of Columbia, dated April 3, 1953 as amended August 4, 
1953, the Water Operations Division and ‘Seer Operations Division, became part of the Department of 
Sanitary Engineering. 
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The Court below granted summary judgment on the ground 
that the truck was performing a "governmental" function when used 
in connection with installing water mains, and hence, that appellee, 
District of Columbia, was immune from liability for the negligence 
of its agent. (J. A. 6) 


STATUTES INVOLVED 
District of Columbia Code (1951 Ed. ): 
Sec. 40-418. Definitions 


The following words and phrases used in this chapter 
shall, for the purpose of this chapter, have the mean- 
ings respectively ascribed to them in this article ex- 
cept in those instances where the context clearly 
indicates a different meaning. 


(g) Owner. A person who holds the legal 
title of a vehicle, or in the event a vehicle is the 
Subject of an agreement for the conditional sale 
or lease thereof with the right of purchase upon 
performance of the conditions stated in the agree- 
ment and with an immediate right of possession 
vested in the conditional vendee or lessee, or in 
the event a mortgagor of a vehicle is entitled to 
possession, then such conditional vendee or 
lessee or mortgagor shall be deemed the owner 
for the purpose of this chapter. 


(h) Person. Every natural person, firm, 
copartnership, association, or corporation. 


. 40-424. Operator deemed to be agent of owner. 


Whenever any motor vehicle, after the passage of 
this chapter, shall be operated upon the public high- 
ways of the District of Columbia by any person other 
than the owner, with the consent of the owner, express 
or implied, the operator thereof shall in case of 
accident, be deemed to be the agent of the owner of 
such motor vehicle, and the proof of the ownership 
of said motor vehicle shall be prima facie evidence 
that such person operated said motor vehicle with 
the consent of the owner. (May 25, 1954, 68 Stat. 
123, ch. 222, Sec. 8, effective May 25, 1955.) 





4 
STATEMENT OF POINTS 


I. The Court below erred in holding that appellee was immune 
from liability for negligence on the ground that the operation of its 
water department is a "governmental" function, rather than a 


"proprietary" or "corporate” function. 


Il. The Court below erred in failing to hold that appellee, 
District of Columbia, is liable by reason of the 1954 Motor Vehicle 
Safety Responsibility Act, irrespective of the limits of govern- 
mental immunity. 


SUMMARY OF AGRUMENT 
1. The construction and operation of a water system by a 
municipality is a proprietary function and for negligence in the 
operation thereof the municipality is liable. City of Winona v. 
Botzet, 169 Fed. 325 (CA 8, - 1909). 


2. The negligent operation of a vehicle owned by the 
District of Columbia, used in connection with the installation of 
water mains, subjects the District of Columbia to liability. 


3. The case of Brush v. Comm. of Internal Revenue, 300 
U. S. 352 (1937), relied upon by the Court below, is not authority 
for the decision that the operation of a water department is a 
governmental function, and therefore the District of Columbia is 


not liable for tortious conduct of its agents in the operation thereof. 
Rather, the opinion recognizes that the rule of law is that the 
operation of water works is a "corporate" or "proprietary" activity 


and the municipality is liable in tort actions arising from negligence 
in such operation. 
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4. The doctrine of governmental immunity is an anachronistic 
and antiquated concept and should not be extended to cover activities 
not previously encompassed therein. The better reasoned opinions 
have recognized the harsh results of granting governmental immunity 
and have endeavored to distribute the burden of loss. 


5. The Motor Vehicle Safety Responsibility Act, Title 40-417, 
et seq., District of Columbia Code, 1951 Ed., imposes liability upon 
the District of Columbia for the negligent operation of its motor 


vehicles. 


ARGUMENT 
I 


The Construction And Operation Of A Water System 
By The District Of Columbia Is A "Proprietary" 


Function And For Negligence In The Operation 
Thereof It is Liable 


The District of Columbia is liable in tort if the damage was 
caused in the exercise of a "proprietary" function, Tillman w.. 
District of Columbia, 58 App. D. C. 242, 29 F.(2d) 442 (1928). 
It is settled law in the United States that a municipality is liable 


in tort for damages caused in the construction, maintenance or 
operation of a water system. That is the law in 29 states and the 


3 Taylor v. Roosevelt Irr, Dist., 71 Ariz. 254, 226 P. (2d) 154, 156 (1950); Cardiff Light & 
Water Co. v. Tayler;, 73 Colo. 566, 216 Pac. 711, 714 (1923); Richmond v. City of Norwich, 96 Conn. 
582, 115 Atl 11, 14(1921); Fine v. Mayor & Council of Wilmington, 47 Del. 539, 94 A.(2d) 393, 394 
(Del. Super. 1953); Mayor of Savannah v. Palefsky, 91 Ga. App. 392, 85S. E. (2d) 817, 819 (1955); 
City of Chicago v. Selz, Schwab & Co., 202 Ill. 545, 67 N. E. 386, 388 (1903); City of Huntingburg v. 
Morgen, 90 Ind. App. 573, 162 N. E. 255, 257 (1928); Miller Grocery Company v. City of Des Moines, 
195 Iowa 1310, 192 N. W. 306 (1923); McGinley v. City of Cherryvale, 141 Kan. 155, 40 P.(2d) 377, 
379 (1935); Flutmus v. City of Newport, 175 Ky. 817, 194S. W. 1039 (1917); Lynch v. City of 
Springfield, 174 Mass 430, 54.N.E. 871 (1899); Keeverv City of Mankato, 113 Minn 55, 129N. W. 
158, 159, 160 (1910); Williams v. Kansas City, 177S. W. 783, 784 (Mo. App. 1915); Lockhart v. 
Kansas City, 351 Mo. 1218, 175 S. W. (2d) 814, 815: (1943); Safransky v. City of Helena, 98 Mont. 
456, 39 P.(2d) 644, 649 (1935); Harms v. City of Beatrice, 142 Neb. 219, SN. W. (2d) 287 (1942); 
Shea v. City of Manchester, 89 N. H. 547, 3A(2d) 103 (1938); Baron v. City of Bayonne, 7N. J. Misc. 
565, 146 Atl. 665 (1929); Layer v. City of Buffalo, 274N.Y. 335, 8 N.E. (2d) 307, 309 (1937); Munick 
v. City of Durham, 181 N.C, 188, 106S.E. 665 (1921); Taphom v. City of Cincinnati, 96 Ohio App. 
454, 122 N.E. (2d) 307 (1953); Town of Hallett v. Stephens, 125 Okla 157, 256 Pac. 921 (1927); 

Rice v_ City of Portland, 141 Ore. 205, 7 P (2d) 989, 990, 991(1932); Boyle v. Pittsburgh, 145 Pa. 
Super, BOS DLA Cod) De A (2d) 243 (1941); Watts v. Town of Dickson, 36 Tenn. App. 678, 260 S. W. (2d) 206, 
207 (1953) City of Bryan v. Jenkins 247S.W. (2d) 925, 928 (Tex. Civ. App. 1952); Egelhoff v. Ogden 
City, 71 Utah 511, 267 Pac. 1011, 1012, (1928); City of Richmond v. V nah Bonded Warehouse 
Corporation, 148 Va. 60,138 S.E. 503, 506 (1927); Russell v. City of Grandview, 39 Wash. 2d. 551, 
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decision of the Court below is an unwarranted departure from the 
well reasoned opinions of all the courts which have concluded that 
-construction, maintenance and operation of a water system is 


proprietary. 


This Court has not had occasion to consider and decide the 
question of whether the construction and operation of a water system 
is a proprietary function. Therefore, it may be well to briefly 
consider the decisions of the other jurisdictions. 


It is generally held that, insofar as a municipality undertakes 
to sell water for private consumption, it is engaged in a commercial 
venture as to which it functions as any other business corporation, 
and for negligence in connection therewith is liable as a private 
corporation would be in performing a similar service. 18 McQuillin, 
Municipal Corporations (3rd Ed) 423. See also 56 Am. Jur. 942. 


A case frequently cited when the question is raised as to 
whether a municipal corporation is liable for the construction and 
operation of a water system is City of Winona v. Botzet, supra. 
In that case, the 8th Circuit Court held: 


"The power of a city to construct and operate water- 
works is not a political or governmental, but a 
private or corporate power granted and exercised, 
not to enable it to control its people, but to authorize 
it to furnish itself and its inhabitants water for their 
private advantage...." (Citing cases) 


The rationale of this decision and the others is clearly that 
in supplying water the municipality is engaging in a commercial 


3 (continued) 236 P. (2d) 1061, 1063 (1951); Badten v. City of Stevens Point, 209 Wis. 379, 245N.W. 

130 (1932). A municipality is held liable even though the water is also used for extinguishing fires un- 

less it appears that the damage occurred in the course of the fire protection function. 18 McQuillin 

Municipal Corp. 432, et seq. Sec. 53. 104; City of Chicago v. Selz, Schwab & Co., Miller Grocery 

Company v. City of Des Moines, Boyle v. Pittsburgh, E elhoff v. Ogden City, City ¢ Richmond v. P 
Ci f : 


Virginia Bonded Warehouse Corporation and Russell v. ty 0 Grandview, all supra; ole rug Co. 0 
Massachusetts v. City of Boston, 326 Mass. 199, 93 N.E. (2d) 556, 557 (1950) 
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venture which might be and had been for many decades in the control 
of private corporations. This function should, therefore, be regarded 
as proprietary if the city undertakes to furnish what could otherwise 
be supplied by a private firm. See Russell v. City of Grandview, supra; 
Indian Towing Company, Inc., v. United States, 350 U.S. 61, 66, 69 
(1955); Eastern Air Lines, Inc. v. Union Trust Company, 95 U.S. 
App. D. C. 189, 201, 221 F (2d) 62 (1955); Hiutmus v. City of 
Newport, supra. 


It is worth noting that in the District of Columbia Code (1951 
Ed) the provisions relating to the water system are found in Title 43 - 
Public Utilities. In this very Title are also found the provisions re- 
lating to Gas and Electric Corporations, and Telegraph and Telephone 
Companies, all being private corporations. Thus, the construction 
of a water system and distribution of water are classified with other 
activities conducted by private corporations. Even today with ex- 
panded municipal services, some water systems are operated and 
controlled by private corporations, as seen in the surrounding 
counties. 


The Code provides that the District of Columbia for laying or 
constructing water mains shall levy assessments and when the rate 
of assessment of $1.90 per linear foot is found to be insufficient to. 
cover the cost thereof, it is to be increased to $3.00 per linear foot: 
D. C. Code (1951), Title 43, Sec. 1511. The Commissioners of the 
District of Columbia are authorized to fix the rates charged by the 


District for water and water services furnished by the District water 


supply system. D. C. Code (1951) Title 43 Sec. 1520c. An addi- 
tional charge of 10 per centum shall be added to any water charge 
remaining unpaid after the expiration of 30 days from the date of 
rendition of a bill for such charge. Sec. 1521a (Washington Gas 
Light Company and Potomac Electric Power Company make similar 
charges for delinquent payment). 
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In the event the water charges are not paid, the Commissioners are 
authorized to shut off the water supply to the delinquent and shall not 
again supply water until all arrearages are paid, together with all 
penalties and the costs actually incurred in shutting off and restoring 


4 
the water supply. Sec. 1521B 


The D. C. Code also provides for the sale of water to nearby 
Maryland and to charge a rate based on the cost, plus an allowance 
for depreciation, plus 4 per cent. Title 43-1530. Ordinarily a 
municipality has no power to exercise a governmental function beyond 
its own limits. In maintaining the water system the District is exer- 
cising a proprietary power, not one required for governmental pur- 
poses. See Flutmus v. City of Newport, 175 Ky. 817, 820. 


These powers (very similar to those of private utility com- 
panies) are not consistent with the conduct of the District of 
Columbia in exercising its governmental functions for the benefit 
of all. Children go to school regardless of whether their parents 
pay taxes; the Police Department protects the citizenry without 
regard to the individual tax bill, if any; the Fire Department ex- 
tinguishes fires without charge; and the indigent are cared for with- 
out reference to compensation. Ordinarily, governmental functions 
of a municipality are available to all- -thatis the concept of public 
duty, duty to all, whether or not utilized. However, with water 
service, only those who actually use the service pay for it. Water 
service is not general and available to the public at large, for only 
those who pay for the service are afforded the service. There is 
no need to belabor the obvious point. The operation of the water 
department is clearly akin to the operation of any other public 
utility. sr he fact that water rates are not to be used as a source of 
revenue does not in the slightest alter the conclusion. Rather, like 


4 See Urciolo v. D. C., 82 A (2d) 909 (Mun. Cr. of App., 1951) 

5 D.C. Code 195! Title 43-1522 - "The water rates levied in the District of Columbia shall 
never be a source of Revenue other than as a means of keeping up to said District a supply of water, 
but shall constitute a fund exclusively for the maintenance, management and repair of the system of 


water distribution.” (Emphasis added) 
Unofficial sources show that revenues from the District of Columbia system in fiscal 1956 


were well over $5,000, 000. 
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a well run business, the Statute creates a sinking or replacement fund 


to be used for the maintenance, management and repair of the 


system of water distribution. 


When a municipal corporation undertakes to furnish a service 
or a commodity of a commercial character, such as water or light, 
to individuals for a price liability attaches for negligence in the 
performance of such compensated service, although such enter- 
prises may ultimately subserve a public need. The fact that the 
city makes a charge for the service is merely another indication 
that the municipality is in the "proprietary" or "corporate" field. 
18 McQuillin, supra, 385, Sec. 53.91. 38 Am. Jur. 269; Egelhoff 
v. Ogden City, supra; Fay v. City of Trenton, 126N.J.L. 52, 18 
A (2d) 66, 67, (1941); cf. Tillman v. District of Columbia, supra. 


The decisions of the Courts uniformly agree that the operation, 
maintenance and installation of a water system is proprietary. Thus, 
where the city performs, as in the case of water distribution, a 
service which might as well be provided by a private corporation 
and particularly when it collects revenue from it, the function is 
considered a "proprietary" one, as to which there is liability for 
the torts of the municipal agents within the scope of their employ- 
ment. Prosser on Torts (2nd Ed) 777. See also 2 Shearman & 
Redfield on Negligence (Revised Edition) 757, et seq. 


Although there are no cases in this jurisdiction deciding the 
appellee's liability for negligence in construction and installation 
of a Water system, it is settled that the District of Columbia is 


In the Tillman case the Court pointed out: 
"In the instant case it appears that ... the service was ... rendered to the public 
without charge, and that no pecuniary profit or other special corporate advantage 


resulted from it, nor was any enforced contribution assessed upon individuals 


particularly benefited by it, by way of compensation for its use”. (emphasis 
add ed) 
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7 
liable for negligence in constructing sewers. In Johnston v. District 
of Columbia, 118 U.S. 19, 30 L. Ed. 75, 6S. Ct. 923 (1886), Judge 
Gray succinctly summarized: 


"But the construction and repair of sewers according 
to the general plan so adopted are simply ministerial 
duties; and for any negligence in so constructing a 


sewer, or Keeping it in repair, the municipality which 


has constructed and owns the sewer may be sued by a 


person whose property is thereby injured." (emphasis 
a 


added 


How can the plain import of these decisions be ignored? How 
can we distinguish the negligent construction of a sewer for which the 
District is liable, from negligence in the construction of water mains. 
The analogy is too striking to be disregarded. Defendant Pimble was 
engaged in the construction and installation of water mains; this type 
of activity does not excuse him or appellee from exercising reasonable 
care. If he was negligent in the execution of his duties the District of 
Columbia, his employer, is liable. To decide otherwise is to abandon 


logic and reason. 


Il 


The Negligent Operation Of A Vehicle, Owned By District 

Of Columbia, Used In Connection With The Installation Of 

Water Mains Subjects The District of Columbia To Lia- 
bility 


Five cases have been found involving damage caused by city 
water department vehicles and in all of these cases liability was imposed. 


1 In Booth v. D. C., No. 13126, decided 11/1/56, this Court refers to the quoted language with 
apparent approval. See also Koontz v. District of Columbia, 24 App. D. C. 59, 64(1904), where 
the Court stated: 
“The opening and construction of the sewer in this case was done under and by 
an express authority of Congress. But this authority did not excuse the municipal 
government from the duty of exercising due and reasonable care in the execution 
of the authority conferred by Congress.” 
See also 18 McQuillin, supra, 488 et seq., Sec. 53.125. 
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City of Rome v. Justice, 40 Ga. App. 196, 149 S.E. 88 (1929); 
McGinley v. City of Cherryvale, Lynch v. City of Springfield, 
Williams v. Kansas City, and Baron v. City of Bayonne, supra 
note 3 (Counsel uses the word "vehicles" because in the 1899 Lynch 
case the collision was with a horse and wagon owned by the water 
department.) See also Use of Municipal automobile as a corporate 
or as a governmental function, 110 ALR 1117, 1129. 


Ii 


The Brush Case Is Not Applicable In Determining The 
Liability Of District Of Columbia For Negligent Opera- 
tion Of Water Department Truck 


The decision of the Court below is based solely and erroneously 
on the language of the Supreme Court in Brush v. Comm. of Internal 
Revenue, 300 U.S. 352, and completely ignores and disregards the 
admonition of Justice Sutherland as to its application in tort actions. 
The Brush case which considered intergovernmental tax immunity, 
held that the salary of the Chief Engineer of the Bureau d Water 


Supply of the City of New York was immune from federal income 


taxation. The decision rests on Collector v. Day, 78 U.S. 113, 125 


8 See D.C. v. Totten 55 App. D.C. 312, 5 F(2d) 374, where the Court held that even though 
maintaining a prison is a govemmental function, the District of Columbia was nevertheless liable when 
it is also maintaining a nuisance. See also the strong dissent in D.C. v. May, 63 App. D.C. 10, where 
Justice Hitz cogently observed: 

"That a municipality may be immune from suit for an act of negligence committed 

in its govemmental capacity in the case of an emergency on a public street- -as for 

the negligent driving of a fire engine responding to a fire call - - is one thing; but 

it is quite another to extend that immunity to a case where, as here, the negligence 

is that of an employee of the municipality -- not himself a member of the fire de- 

partment -- who commits the negligent act while retuming at his leisure from a 

place several miles away, where he had been assisting in the repair of a fire 

alarm box. 

“Among the most dangerous drivers on our dangerous streets are govemment drivers, 

and the Court should be slow to extend the cover of govemmental immunity to 

municipal vehicles while engaged in non-emergency service, and forming merely 

a part of normal traffic on crowded streets. 

"The principle on which this immunity was supposed to be based is now as far out 

of line with modem thought as it is with the modem conditions of City traffic, and 

the Supreme Court very recently has shown its unwillingness to follow even its own 

decisions when based on conditions which no longer exist, although such change of 

conditions has not yet been recognized in legislative action. See Funkv. U.S., 54 

S. Ct. 212, 78 L. Ed. 369....” 
9 The Brush decision had a very brief life, and was overruled. Helvering v. Gerhardt, 304 U.S. 
405, 423 (1938) and Graves v. New York ex rel OKeefe, 306 U. S. 466, (193 oe aes 
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7 
liable for negligence in constructing sewers. In Johnston v. District 
of Columbia, 118 U.S. 19, 30 L. Ed. 75, 6S. Ct. 923 (1886), Judge 
Gray succinctly summarized: 


"But the construction and repair of sewers according 
to the general plan so adopted are simply ministerial 
duties; and for any negligence in so constructing a 
sewer, or keeping it in repair, the municipality which 
has constructed and owns the sewer may be sued by a 


person whose property is thereby injured." (emphasis 
ee 


added 


How can the plain import of these decisions be ignored? How 
can we distinguish the negligent construction of a sewer for which the 
District is liable, from negligence in the construction of water mains. 
The analogy is too striking to be disregarded. Defendant Pimble was 
engaged in the construction and installation of water mains; this type 
of activity does not excuse him or appellee from exercising reasonable 
care. If he was negligent in the execution of his duties the District of 
Columbia, his employer, is liable. To decide otherwise is to abandon 


logic and reason. 


Il 


The Negligent Operation Of A Vehicle, Owned By District 

Of Columbia, Used In Connection With The Installation Of 

Water Mains Subjects The District of Columbia To Lia- 
bility 


Five cases have been found involving damage caused by city 
water department vehicles and in all of these cases liability was imposed. 


7 In Booth v. D. C., No. 13126, decided 11/1/56, this Court refers to the quoted language with 
apparent approval. See also Koontz v. District of Columbia, 24 App. D.C. 59, 64(1904), where 
the Court stated: 
“The opening and construction of the sewer in this case was done under and by 
an express authority of Congress. But this authority did not excuse the municipal 
government from the duty of exercising due and reasonable care in the execution 
of the authority conferred by Congress.” 
See also 18 McQuillin, supra, 488 et seq., Sec. 53.125. 
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is that of an employee of the municipality -- not himself a member of the fire de- 
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405, 423 (1938) and Graves v. New York ex rel <OKeefe, 306 U.S. 466, (15a 
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(1870) where the Court stated: 


" ..The means and instrumentalities employed for 
carrying on the operations of their governments... 
should be left free and unimpaired ...by the taxing 
power of another government..." 


The decision in Brush was grounded on the principle that "the 
power to tax is the power to destroy, " and did not nor was it intended 
to establish the law with regard to the liability of a municipality for 
negligence in the operation of its water system. On the contrary, the 
majority opinion very carefully distinguished and differentiated the 
question it was considering (tax liability) and the tort liability of a 
munidaipality. 


Justice Sutherland expressly recognized that in the field of 
tort liability, at page 363, 


",..it is held that the operation of water works 
falls within the category of corporate activities; 
and the city's liability is affirmed in tort actions 


arising from negligence in such operation." 
[Emphasis added] 


The opinion continued by saying: 


"This is not, however, an action for personal injuries 
sounding in tort, but a proceeding which seeks in effect 
to determine whether immunity from federal taxation... 
attaches in favor of a state-created municipality - an 
objective so different in character from that sought 

in a tort action as to suggest caution in applying as 

the guide to a decision of the former a local rule of 

law judicially adopted in order to avoid supposed 
injustices which would otherwise result in the latter." 
300 U. S. at 363. 


Clearly the Supreme Court did not lay down in the Brush decision 


a rule for municipal nonliability for negligence in operation of a water 
system. The Court below in its memorandum recognized that the 
language quoted from the Brush case in support of its conclusion was 
dicta. Nevertheless, the Court took this language out of context and 
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made it the basis of the decision and thereby closed its eyes to the 
well established rule "that the operation of water works falls within 
the category of corporate activities." 


It was only for tax purposes that the Court considered the 
service (water department) as an essential governmental function, 
thus shoehorning the employee into immunity from taxation based 
upon a broad consideration of the implied constitutional immunity 
arising from the dual character of our national and state govern- 
ments. It was not for the purposes of insulating the municipality 
from liability when it negligently performs its service. To pre- 
vert the language of the Supreme Court to grant immunity is to 
apply empty language to a situation it expressly stated it did not 
intend to decide. The Court stated, at p. 364: "The rule in respect 
of municipal liability in tort is a local matter';and at p. 365 said: 
"We think, therefore, that it will be wise to confine, as strictly as 
possible, the present inquiry to the necessities of the immediate 
issue here involved." Therefore, Brush is neither dispositive nor 


determinative of the question before this Court. | 


There is one inescapable conclusion in carefully reading the 


Brush case. The Court did not intend to, nor did it rule upon the 


rights of a person suing a municipality for negligence in operating 
and constructing a water system. But, if it were called upon to 
decide such a question it would follow the local rule -- municipal 
liability. 


10 The Court's decision was concemed with the delicate balance between the state and federal 
govemments and concluded at P. 364: 

"In the light of these considerations, it follows that the question here presented 

is not controlled by local law but is a question of national scope to be resolved 

in harmony with implied constructional principles of general application ... 

and we put aside the state decisions in tort actions as inapposite.” 
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IV 


The Doctrine Of Governmental Immunity Is 
An Anachronistic And Antiquated Concept 
And Should Not Be Extended 


The whole doctrine of immunity has been severely criticized! ; 
See Calomeris v. District of Columbia, 96 U.S. App. D.C. 364, 366, 
226 F.(2d) 266 (1955); 18 McQuillin, supra, 205; Maguire, State 
Liability for Tort, 30 Harv. L. Rev. 20, 23 (1916); Hoggard v. City of 
Richmond, 172 Va. 145, 200 S.E. 610, 615 (1939) 


"The whole doctrine of governmental immunity from 
liability for tort rests upon a rotten foundation. It is 
almost incredible that in this modern age of compara- 
tive sociological enlightenment, and in a republic, 

the medieval absolutism supposed to be implicit in the 
maxim, ‘the King can do no wrong’, should exempt the 
various branches of the government from liability for 
their torts, and that the entire burden of damage re- 
sulting from the wrongful acts of the government 
should be imposed upon the single individual who 
suffers the injury, rather than distributed among 

the entire community constituting the government, 
where it could be borne without hardship upon any 
individual, and where it justly belongs."’ Rule of 
municipal immunity, 75 A.L.R. 1196. 


Cf. Rayonier, Incorporated V. United States, 352 U.S. 315, 
77S. Ct. 374, 377 (1957): 


",..When losses caused by such negligence are 
charged against the public treasury they are in 
effect spread among all those who contribute 
financially to the support of the Government and 
the resulting burden on each taxpayer is relatively 
slight. But when the entire burden falls on the 
injured party it may leave him destitute or 
greivously harmed." 


The appellants, here, unless the doctrine of immunity is re- 
jected, will be left "destitute or grievously harmed." 


11 This Court has spoken of the rule of municipal immunity as “an obsolescent and dying 
doctrine.” Calomeris v. District of Columbia , supra. 
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Because of the foregoing considerations, "The modern tendency 
is against the rule of nonliability." McQuillin, supra, 205; Hoggard v. 
City of Richmond, supra, 200S.E. at 615; Anno. 75 A.L.R. 1196, 


supra. 


Since this Court has not previously considered whether the 
operation of a water department is "governmental" or "proprietary", 
it now has an opportunity to align itself with all of the other courts 
uniformly holding that such an activity is proprietary and by so doing 
this Court will drive a stake in the "obsolescent and dying doctrine " 
of governmental immunity. 


The rule of liability for negligence in the operation of the water 
department is fair and just from the standpoint of public policy, for it 
spreads the loss and it has "a tendency to induce greater caution” by 


the city in selecting and supervising its drivers. 


The decision below does not rest on precedent - all holdings 
are to the contrary. It is an abrupt and solitary departure from a 
body of law firmly established since the days of the horse and buggy - 
that a city is liable for negligence in construction and operation of a 
water system. To permit this decision to stand would cause us to 
become more deeply engulfed in the governmental immunity quagmire 
and extend, rather than curtail, the "obsolescent and dying doctrine." 


12 Hoggard v. City of Richmond, supra, 200 S.E. at 616 “Nor does it appear why its citizens 
should be deprived of the stimulating effects of the fear of liability on the energy and care of its 
officials, nor why a city should be exempt from liability while a private corporation under the same cir- 
cumstances should be held responsible for its conduct and made to contribute to the innocent persons it 
may have damaged.” Keever v. City of Mankato, supra, note 3. See also Municipal immunity from 
liability for torts Anno., 120 A.L.R. 1376, 1377: "...the recklessness of municipal employees and 
officers needs to be ‘retarded* and if the abrogation: of municipal immunity would operate as a deterrent 
upon the negligence of such persons, it would serve a highly desirable end.” 
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V 
Appellee District Of Columbia Is Liable By 
Reason Of The 1954 Motor Vehicle Safety 
Responsibility Act, Irrespective Of The 


Limits Of Governmental Immunity 
The 1954 Motor Vehicle Safety Responsibility Act, 68 Stat. 
120, D.C. Code (1951) Sec. 40-417 et seq., provides, Sec. 40-424: 


"Whenever any motor vehicle, after the passage of 
this chapter shall be operated ... by any person 
other than the owner, with the consent of the owner, 
express or implied, the operator thereof shall in 
case of accident be deemed to be the agent of the 
owner of such motor vehicle..." 


The Act thus imposes liability on the owner of "any motor 
vehicle" operated with the owner's consent. 


The definitions in the Act of nowners: and "person" are broad 
3 
enough to include the District of Columbia. It is clear, therefore, 


that the Act imposes liability on the District of Columbia, which is 
a corporation, for accidents caused by District - owned motor 
vehicles operated with its consent, just as any private or other 


corporate owner is made liable. 


This conclusion is strengthened by the fact that elsewhere 
in the Act the District of Columbia is specifically relieved from the 
operation of certain provisions. The requirements as to security 
and suspension of registration do not apply to the owner if the vehicle 
is owned by the District of Columbia Sections 40-434 (8) and 40-460. 
It would have been easy to attach such an exemption to Section 40-424, 
Supra, or to Section 40-429 which requires the owner to furnish 
additional information regarding an accident. But the statute 
pointedly refrains from relieving the District of Columbia from the 
operation of these provisions. 
13 Sec. 40-418: ”... 


"(g) Owner - a Person who holds the legal title of a vehicle...” 
"th) Person - Every natural person, firm, -coparmership, association, or corporation. 
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The 1954 Act superseded a 1935 statute which covered the same 
ground. 49 Stat. 166; D. C. Code (1951) Sec. 40-401 et seq. The 
1935 Act contained a provision identical with Sec. 40-424, supra, of 
the present Act, imposing liability on the owner of a motor vehicle, 
Sec. 40-403. But, by way of definition, the 1935 Act excluded the 
District of Columbia from liability as an owner. This Court recog- 


nized and applied this exclusion in Capital Transit Company v. 


District of Columbia, 96 U.S. App. D.C. 199, 202, 225 F (2d) 38 


(1955): "yJhough this provision seems rather inartistically drafted, 
its purpose could only have been to exclude the District of Columbia 
from liability as an ‘owner’ under the broad wording of the operative 


sections of the Act." 


However, the 1954 Act dropped the vital language which in the 
1935 Act shielded the District from liability. Had it so intended, the 
Congress could easily have carried over that language to Section 
40-424 which imposes liability on the owner of "any motor vehicle." 
Its failure to do so is highlighted by the specific exclusions for the 
District of Columbia referred to above, elsewhere in the Act. The 
dropping of the exemption for the District regarding liability as an 
owner makes it quite plain that the District must be held liable as 
an owner. 


Although the Act represents a statutory change in fixing the 
liability of the District of Columbia in motor vehicle cases, never- 
theless that is the language of the statute and that language controls 
even though the effect is in derogation of the common law. . Elm City 
Broadcasting Corporation v. United States, 98 U. S. App. D.C. 314, 


14 Sec. 40-41%b)" ‘Person' shall include individuals, partnerships, corporations, receivers, 
referees, trustees, executors, and administrators; and shall also include the owner of any motor vehicle 
as requisite, but shall not include the District of Columbia.” (Emphasis supplied) 


15 In Funk v. United States, 290 U.S. 371, 383, the Court said: 
—*Tt has been said so often as to have become axiomatic that the common law 
is not immutable but flexible, and by its own principles adopts itself to 
varying conditions.” 
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319, 235 F. 2d 811 (1956); District of Columbia v. Mt. Vernon 
Seminary, 69 App. D. C. 251, 253-4, 100 F. (2d) 116 (1938); 
Scharfeld v. Richardson, 76 App. D. C. 378, 379, 133 F. (2d) 340, 
(1942); Forrester v. Jerman, 67 App. D.C. 167, 90 F. (2d) 412, 413 
(1937); Jamison v. Encarnacion, 281 U.S. 635, 640 (1930). 


CONCLUSION 

In sum, it is respectfully submitted that the Court below erred 
in hoiding that a truck used in connection with the installation of water 
mains is operated in pursuit of a governmental function. The con- 
struction, operation and maintenance of a water department is a 
"proprietary" function and for negligence in connection therewith 
the District of Columbia is liable. Governmental immunity, ‘an 
obsolescent and dying doctrine, "' should not be extended to new 
areas of municipal activity, but rather, should be limited in 
accordance with well-reasoned modern judicial opinion. Further, 
the 1954 Motor Vehicle Safety Responsibility Act, imposes liability 
on all persons and owners negligently operating a vehicle, and the 
exemption, previously enjoyed by the District of Columbia, has been 
repealed by Legislative action, thereby requiring the District to 
respond in damages for torts committed with its vehicles. 


It is urged that the granting by the Court below of appellees 
Motion for Summary Judgment was error and should be reversed. 


JOSEPH D. BULMAN 
ARTHURS. FELD 


Woodward Building 
Washington 5, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


[Filed January 18, 1957] 


WILLIAM E. SCULL 
2901 Allison Street 
Mt. Rainier, Maryland, 


MARJORIE SCULL 

2901 Allison Street 

Mt. Rainier, Maryland 
and Civil Action No. 128-57 


MARY J. GOODWINE 
2901 Allison Street 
Mt. Rainier, Maryland, 


Plaintiffs, 
vs. 
THE DISTRICT OF COLUMBIA, 
a municipal corporation 
Washington, D. C. 
and 
EDWARD F. PIMBLE 


1367 Independence Avenue, S.E. 
Washington, D. C., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 


COMPLAINT 
(Personal Injuries) 


1. This Court has jurisdiction of the within cause of action, 
the amount in controversy exceeding the sum of Three Thousand 
Dollars ($3, 000. 00). . 

2. On, to wit, November 14, 1956, the plaintiff, William E. 
Scull, was operating his automobile in a northerly direction on 14th 
Street, N. W., at or near its intersection with Constitution Avenue, 
N. W., Washington, D. C. At the time and place aforesaid, plaintiff, 
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Marjorie Scull, wife of William E. Scull, and plaintiff, Mary J. 
Goodwine, were passengers in William E. Scull's automobile. At the 


time and place aforesaid a vehicle operated by the defendant corporation, 


District of Columbia, was being operated by defendant, Edward F. 
Pimble with the consent and permission of the corporate defendant on 

its business and as the agent, servant or employee of the defen- 
dant corporation, in a negligent and careless manner, and in violation 
of the traffic rules and regulations then and there in effect in the 
District of Columbia. As a result of the negligence and carelessness 
of the defendants, as aforesaid, jointly or severally, the defendants’ 
vehicle collided with the plaintiff's automobile, damaging it and 
seriously injuring the plaintiffs therein. 

3. ‘AS a result of the collision as aforesaid, the plaintiff, 
William E. Scull, sustained severe, permanent and painful injuries 
in and about the head, body and limbs; nervous shock and mental 
anguish, has suffered and will continue to suffer great physical pain; 
has expended, and will continue to expend sums of money for hospital 
and medical care and associated items; for a long period of time was 
unable to pursue his normal and usual gainful occupation; and as a 
result of the injuries to his wife, plaintiff, Marjorie Scull, has been 
and will continue to be caused medical and hospital expense, was de- 
prived of her services, society and consortium; and further his 
automobile was damaged beyond economical repair; all to his great 
damage. 

4. Asa reSult of the collision as aforesaid, the plaintiff, 
Marjorie Scull, sustained severe, permanent and painful injuries in 
and about the head, body and limbs; nervous shock and mental anguish; 
has suffered, and will continue to suffer, great physical pain; has 
expended, and will continue to expend, sums of money for hospital 
and medical care and associated items; for a long period of time was 


unable to pursue her usual gainful occupation and normal activities. 





3 ! 
5. As a result of the collision as aforesaid, plaintiff, Mary J. 
Goodwine, sustained severe, permanent and painful injuries in and 


about the head, body and limbs; nervous shock and mental anguish; 
has suffered, and will continue to suffer, great physical pain; has 
expended and will continue to expend, sums of money for hospital 
and medical care and associated items; and for a long period of 
time was unable to pursue her normal activities. 
WHEREFORE, the plaintiff, William E. Scull, demands judg- 
ment against the defendants, District of Columbia, and Edward F. 
Pimble, or either of them in the sum of $35, 000.00; and 
WHEREFORE, the plaintiff, Marjorie Scull, demands judgment 
against the defendants, District of Columbia, a corporation, and 
Edward F. Pimble, or either of them, in the sum of $100, 000. 00; 
and 
WHEREFORE, the plaintiff, Mary Goodwine, demands judgment 
against the defendants, District of Columbia, a corporation and Edward 
F. Pimble, or either of them, in the sum of $100, 000.00; besides 
interest and costs. 
/s/ Joseph D. Bulman 
/s/ John E. Lappin 
/s/ Sidney M. Goldstein 
/s/ Arthur S. Feld 
The plaintiffs demand trial by jury. 
/s/ Arthur S. Feld 


[Filed February 8, 1957] 


MOTION OF DEFENDANT DISTRICT OF COLUMBIA FOR 
SUMMARY JUDGMENT 


Defendant, District of Columbia moves the Court to enter 
summary judgment for it on the ground that the complaint together 
with the affidavits of George E. Hess and John E. Cuff, attached hereto 
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and made a part hereof by reference show that the vehicle of this 
defendant was at the time being used in the performance of official 
duties connected with water construction, the same being a govern- 
mental function for negligence in the performance of which the 
defendant District of Columbia is immune from civil liability. 


/s/ Chester H. Gray 
Corporation Counsel, D. C. 


/s/ George C. Updegraff 
Assistant Corporation Counsel, D.C. 


/s/ J. Hampton Baumgartner, Jr. 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendant District of 
Columbia 

District Building 

Washington, D. C. 


[Certificate Of Service] 


[Filed February 8, 1957] 
AFFIDAVIT OF GEORGE E. HESS 
DISTRICT OF COLUMBIA, ss: 


George E. Hess, being duly sworn, on oath deposes and says 


that he has been employed by the District of Columbia Government 
Since April, 1925, and that he is presently employed as Superintendent 
of the Yards, Shops, and Equipment Branch, Department of Sanitary 
Engineering, and as such he is charged with the supervision of the 
drivers assigned to the Sewer Operations Division of the Department 
of Sanitary Engineering and with the custody and control of vehicles 
owned by the District of Columbia Government assigned to the Sewer 
Yard at First and O Streets, S. E., Washington, D. C. 

Defendant Edward F. Pimble is personally well known to me. 
Pimble was employed by the District of Columbia Government on 
September 23, 1951, and I have been his superior. Defendant Pimble 
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was employed by the Sewer Operations Division and was regularly 
assigned to drive a truck used in connection with the construction of 
water mains. 

On the morning of November 14, 1956, I assigned defendant 
Pimble to drive a 1950 model G.M.C. 5-ton dump truck and directed 
him to report to foreman, John E. Cuff, at or near the intersection 
of Wisconsin Avenue and Macomb Street, N. W., in the District of 

Columbia. 

/s/ George E. Hess 
[JURAT] 


[Filed February 8, 1957] 

AFFIDAVIT OF JOHN E. CUFF 
DISTRICT OF COLUMBIA, ss: 

John E. Cuff being duly sworn, on oath deposes and says that 
he has been employed by the District of Columbia Government for 
twenty-three years and for twenty of those years has been a foreman 
assigned to do water construction and repair work. 

I personally have known Edward F. Pimble for approximately 
four years. On November 14, 1956, defendant Pimble was a truck 
driver assigned to my job at Wisconsin Avenue and Macomb Street, 

N. W., in the District of Columbia, immediately under my super- 
vision. My forces, composed of approximately twelve men, were 
laying eight-inch water main all day. Mr. Pimble worked the entire 
day hauling dirt from my job to the dump and getting material from 
the Sewer Yard to the location where we were working. 

Pimble was working with me and my gang on the job at Wisconsin 
Avenue and Macomb Street, N. W., from approximately 7:30 a.m. on 
November 14, 1956, when he arrived on the job until he left the job at 
about 3:00 p.m., with instructions to return the truck to the Sewer 
Yard at First and O Streets, S. E., Washington, D. C., where such 

truck is kept when not in use. 


/s/ John E. Cuff _ 
[JURAT ] 
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(36 
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[Filed February 20, 1957] 


OPPOSITION OF PLAINTIFFS TO MOTION 
FOR SUMMARY JUDGMENT FILED BY DE- 
FENDANT, DISTRICT OF COLUMBIA 


The plaintiffs, in opposition to the Motion for Summary Judgment 
filed by defendant, District of Columbia, state as follows: 

a4 * bs x * 

[Filed April 8, 1957] 

MEMORANDUM 

Plaintiff's automobile was struck by the defendant Pimble, an 
employee of the Water Department, while driving a truck owned by the 
District of Columbia, a municipal corporation. The truck was assign- 
ed to the Sewer Operations Division of the Department of Sanitary 
Engineering for use in connection with the installation of water mains. 

The defendant District of Columbia comes now before this Court 
with a motion for summary judgment. It contends that the truck was 
performing a governmental function and, therefore, no liability 
attaches. District of Columbia v. May, 63 App. D.C. 10, 68 F. 2d 
755; Calomeris v. District of Columbia, 96 App. D.C. 364, 226 F. 
2d 266. 

The issue plainly then is whether a water department, so- 
called, is legally a proprietary or a governmental function in the 
District of Columbia. If the acts were proprietary then the District 
may be sued for the tort of its agent acting in the scope of his em- 
ployment. If it is a governmental function, then the defendant, as it 
contends, would be entitled as a matter of law to a summary judg- 
ment. There are no cases in this jurisdiction on this specific set of 
facts. Counsel for plaintiffs argue that in the majority of juris- 
dictions such divisions have been treated as a proprietary function, 
therefore subject to suit for the illegal acts of its agents acting as 
indicated. 








t 


In Brush v. Commissioner of Internal Revenue, 300 U.S. 352, 


the Court dealing with a tax problem treated a water department as a 
governmental function. It also said, however: "This is not, however, 
an action for personal injuries sounding in tort, . . . ."(p. 363). In 
37 addition, by way of dicta, the Court said, having in mind presumably 

the complexity of twentieth century municipal functions: 

"We conclude that the acquisition and distribution 

of a supply of water for the needs of the modern 

city involve the exercise of essential governmental 

functions, and this conclusion is fortified by a con- 

sideration of the public uses to which the water is 

put. Without such a supply, public schools, public 

sewers so necessary to preserve health, fire de- 

partments, street sprinkling and cleaning, public 

buildings, parks, playgrounds, and public baths, 

could not exist. And this is equivalent, in a very 

real sense, to saying that the city itself would 

then disappear." (p. 370) 

", . . Governmental functions are not to be re- 

garded as non-existent because they are held in 

abeyance, or because they lie dormant, fora 

time. If they be by their nature governmental, 

they are none the less so because the use of them 

has had a recent beginning." (p. 371) 
Certainly the District of Columbia is a municipal entity which by neces- 
sity has to maintain a water department and which must perforce be 
regarded as a governmental function. Its only purpose is for the pro- 
tection of the community and the fulfillment of its needs. It is for the 
common good of all and no pecuniary profit or special corporate bene- 
fit accrues or is desired. Tillman v. District of Columbia, 58 App. 
D. C. 242. 
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8 
The motion for summary judgment is granted. Order 
accordingly. 


/s/ Matthew F. McGuire 
United States District Judge. 


April 8, 1957 


[Filed April 16, 1957] 


ORDER 

This cause came on to be heard on the Motion for Summary 
Judgment filed by the defendant, District of Columbia, and it appearing 
to the Court that the pleadings and affidavits filed herein show that 
there is no genuine issue as to any material fact and that the defendant, 
District of Columbia, is entitled to judgment as a matter of law for 
the reasons set forth in a memorandum filed by the Court on April 8, 
1957, it is, by the Court, this 16th day of April, 1957, 

ORDERED, that the Motion for Summary Judgment filed herein 
by the defendant, District of Columbia, be and it hereby is granted, 
and it is 

FURTHER ORDERED, that the cause be and it hereby is dis- 
missed finally as to defendant, District of Columbia, there being no 
just reason for delay in entering final judgment. 


/s/ Matthew F. McGuire 
JUDGE 


AGREED TO: 


/s/ J. Hampton Baumgartner, Jr. 


Attorney for Defendant District of 
Columbia 
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NOTICE OF APPEAL 
4 Notice is hereby given this 8th day of May, 1957, that William 
f E. Scull, Marjorie Scull and Mary J. Goodwine hereby appeals to the 
. United States Court of Appeals for the District of Columbia from the 
4 judgment of this Court entered on the 16th day of April, 1957 in favor 
» of District of Columbia against said William E. Scull, Marjorie Scull, 
> and Mary J. Goodwine. | 
~v . 
‘>? /s/ Joseph D. Bulman 
a3 Attorney for Plaintiffs 
a 40 STATEMENT OF POINTS ON APPEAL 
i 1. The trial court erred in granting the Motion for Summary 
Judgment, filed by defendant District of Columbia, which was based 
on a finding that the operation of a vehicle by the District of Columbia 
i in connection with construction and laying of water mains is a govern- 
,> mental function, and, therefore, that the District of Columbia is 
» immune from liability for the negligent operation of said vehicle by 
its employee. 
. 2. The trial court erred in granting the motion for Summary 
- Judgment filed by defendant District of Columbia, and thereby holding 
f that the District of Columbia is not liable for the negligent operation by 
q its employees of a municipally owned motor vehicle in accordance with 
s the provisions of the Motor Vehicle Safety Responsibility Act. (D.C. 
iv Code, 1951, Title 410-417 et seq.) 
> /s/ Joseph D. Bulman 
| /s/ Arthur S. Feld 
i Attorney for Plaintiffs =—its 
> 800 Woodward Bldg. 


by [Certificate Of Service] 
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STATEMENT OF QUESTION PRESENTED 


In the operation and maintenance of a system of water supply in 
the District of Columbia does not the appellee perform a governmental 
function and was not the appellee, for this reason, immune from liability 
for any negligence of its employee while discharging duties in connection 


with the performance of such function? 
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DISTRICT OF COLUMBIA, Appellee. 


Appeal From The United States District Court 
For The District Of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


The appellee adopts the appellants' statement of the case. 
Appellee, however, rejects, as without basis in the record, the matters 


contained in footnote numbered 1 of appellants' statement of the case. 





STATUTES INVOLVED 


The pertinent text of the statutes involved are set forth in the 


Appendix hereto. 


SUMMARY OF THE ARGUMENT 


In the conduct and maintenance of a system of water supply the 
appellee District of Columbia performs a governmental function, during the 
course of which, liability does not attach for tortious acts of its em- 
ployees. 

The defense of governmental function, which is available to the 
appellee when maintaining a system of water supply for the inhabitants 
of the District of Columbia, was neither abrogated nor modified by the 
Motor Vehicle Safety Responsibility Act, since the "security-responsibility" 


provisions of such Act are without application to the appellee. 





The maintenance of a system of water supply 
in the District of Columbia is a govern- 
mental function and this is clearly established 
by: 


A. Acts of Congress which provided for its 
creation and thereafter its maintenance 
and extension, an 


B. Decisions of the Supreme Court of the 
Un tates an s Court. 


Appellants concede that when they sustained their injuries the 
appellee was engaged in the performance of duties incident to the instal- 
lation of a water main which is an integral part of the system of water 
supply of the District of Columbia. Appellants contend, in this connection, 


that such activity by the appellee is a corporate or proprietary function 


rather than a governmental function, and that for their injuries, resulting 


from the negligence alleged in its performance, the appellee is liable in 
damages. 

As support for this contention, appellants rely upon Indian Towing 
Co., Inc. v. United States, 350 U. S. 61, 66, 69, 100 L. Ed. 48; and 
Eastern Air Lines, Inc. v. Union Trust Co., 95 U. S. App. D. C. 189, 


201, 221 F. 2d 262.  #These cases, however, were brought under the 





Federal Tort Claims Act and this Court has held that act to be without 
application to the District of Columbia. See Calomeris v. District af 
Columbia, 96 U. S. App. D. C. 364, 226 F. 2d 266. 

Appellants rely also upon many cases decided by courts of last 
resort in the several states. But, at best, those cases are merely per- 
suasive authority and, as such, cannot stand against the clear intention 
of the Congress to the contrary as expressed in legislation which provided 
for the establishment and thereafter the maintenance and extension of a 
system of water supply in the District of Columbia. Moreover, there 
are decisions by the Supreme Court of the United States and by this Court 
which establish, without any serious question, that the operation and 
maintenance of a system of water supply in the District of Columbia is a 


governmental, rather than a corporate or proprietaryfunction. See Brush 


v. Commissioner, 300 U. S. 352, 81 L. Ed. 691; German Alliance Ins. Co. 


v. Home Water Co., 226 U. S. 220, 57 L. Ed. 195; Harris v. District of 
Columbia, 256 U. S. 650, 652, 65 L. Ed. 1146; Wilson et ux. v. District 
of Columbia, 86 U. S. App. D. C. 28, 179 F. 2d 44; Loube v. District of 
Columbia, 67 App. D. C. 322, 92 F. 2d 473; Tillman v. District of 
Columbia, 58 App. D. C. 242, 29 F. 2d 442; District of Columbia v. May, 
63 App. D. C. 10, 68 F. 2d 755. 





A. The governmental character of the 
function performed in maintaining a 


system of water supply in the. District 


The maintenance and extension of a system of water supply in the 
District of Columbia has been a matter of vital concern of the Congress 
since as early as 1819 when it provided for the construction of water mains 
to supply Federal buildings and installations. . See Webb's Digest-of the 
Laws of the Corporation of Washington, pp. 394-418. | 

By Act approved March 3, 1859, 11 Stat. 436, Congress provided 
for "[t}he care and preservation of the water works constructed by the 
United States for bringing the Potomac water into the cities af Washington 
and Georgetown, for the supply of said water for all Governmental purposes, 
and for the uses and benefit of the inhabitants of said cities." By Section 1 
of the Act, the waterworks and all mains, fixtures and other facilities used 
in connection with such water works or which might thereafter be constructed 
were committed to the care and superintendence of the United States Corps 
of Engineers. 

Section 2 of the Act authorized the corporations of Washington and 
Gencetsen to supply the inhabitants within their respective corporate 


limits with Potomac water from the aqueduct, mains and pipes laid in the 





streets by the United States. 

Section 3 authorized the two corporations to establish and collect 
water rates in advance or otherwise and, in this connection, it was 
specifically provided: 

"That the rates levied by the cities of George- 
town and Washington shall never be a source of 
revenue other than as a means of keeping up to 
the said cities a supply of water." 

In Section 6 it was provided that the cost of laying any main to 
supply water to the cities of Washington and Georgetown shall be borne by 
such cities. 


Thereafter such cities were authorized to levy a tax against 


property abutting a street in which a water main is laid and it was pro- 


vided that: 


"The water tax authorized to be levied and 

collected * * * shall constitute a fund to be used 

exclusively to defray the cost of distribution of 

water including all necessary fixtures and machines 

connected with such distribution." 
See Act of May 21, 1862, 12 Stat. 405; and Act of March 3, 1863, 12Stat.  . 
804; Section 43-1523, D. C Code, 1951. 

The Legislative Assembly created by the Act of February 21, 1871, 

16 Stat. 419, ch. 62, §§ 5, 40, and thereafter the Commissioners of the 


_ District of Columbia succeeded to the authority conferred by the Act of 





March 3, 1859,supra, as amended. See.the Acts of June 20, 1874, 18 Stat. 
116, ch. 337,.§ 2; and of June 11, 1878, 20 Stat. 103, ch. 180,'§ 3. 
. By act approved April 22, 1904, 33 Stat. 244, Section 43-1510, ... 
D. C. Code, 1951, the Commissioners of the District of Columbia were 
authorized and directed: 
A a ong oa whonavec in their judgment the same may: 
be necessary for the public safety, health, comfort 


or convenience, to construct water mains * *-* and 
* * * levy assessments for the same against abutting 


property * ee 
The provisions of the Act of March 3, 1859, supra, as amended 
and extended by $§ 43-1501, 43-1503, 43-1510, 43-1522, 43-1523, 43-1530, 
43-1531, 43-153la, 43-1531c, D. C. Code, 1951, to meet the ever ex- 
panding needs of the Federal and District Governments and the inhabitants 


of the District and the Metropolitan area thereof, clearly establish the 


governmental character of the function performed by the appellee in the 
maintenance of a system of water supply. See Parsons v. District of 
Columbia, '8- App. D. C. 391, aff. 170 U. S. 45, 42 L. Ed. 943, where the 
Supreme Court said: 
"*- x * [TThere is an obvious necessity for a 
system to supply the inhabitants * * * with a 


‘constant and unfailing supply of water, as essential 
for health, comfort and safety, next in importance 


to air. * ++ % [Emphasis supplied] | 





And the fact that, under the authority conferred by Section 43-1530, 
supra, appellee furnishes water to nearby Maryland for a price establishes 
nothing which supports appellants' contention that the function involved is 
corporate rather than governmental, because the Congress there specifi- 
cally declared the purposes for which such water should be furnished which 


are as follows: 


"For the protection of the health of the residents 
of the District of Columbia and the employees of the 
United States Government residing in Maryland near 
the District of Columbia boundary, the Commissioners 
of the District of Columbia, * * * are authorized to 
deliver water from the water-supply system of the 
District of Columbia to said Washington Suburban Com- 
mission * * *," 


B. Decisions of the Supreme Court and of 
this Court support the proposition that 
the conduct and maintenance of a system 


of water supply is a governmental function. 


The end toward which the appellee is required to direct its ac- 
tivity, in the operation and maintenance of a system of water supply, is 
the preservation of the public health, safety, comfort and convenience. 

The doctrine of governmental immunity which controls while functioning 
_in this sphere of police activity has everywhere been accepted as a part 
of the American common law, except where abrogated by constitutional or 





statutory law. Harris v. District of Columbia, 256 v. S. 650, 65 L. Ed. 
1146, supra; Loube v. District of Columbia, 67 App. D. C. 322, 92 F. 2d 
473, supra; District of Columbia v. May, 63 App. D. c. 10, 68 F. 2d 755, 


supra. 


The difficulty, however, as pointed out in the leading case of 


Bolster v. Lawrence, 225 Mass. 387, 114 N. E. 733, 724, has been and 
is now, not so much in identifying the principles of law which control 
governmental liability in tort, as in the application of those principles to 
particular cases. Thus in Tillman v. District of Columbia, 58 App. D. C. 
242, 29 F. 2d 442, supra, this Court, in distinguishing governmental 
functions from proprietary functions ad in determining the consequent 
liability or non-liability of the District of Columbia for negligence in 
maintaining a water sprinkler in a street for the comfort and amusement 
of children, quoted with approval from Bolster v. Lawrence, supra, as 
follows: 
"'The municipality, in the absence of special 

statute imposing liability, is not liable for the 

tortious acts of its officers and servants in con- 

nection with the gratuitous performance of strictly 

public functions, imposed by mandate of the 

Legislature or undertaken voluntarily by its per- 

mission, from which is derived no special corporate 


advantage, no-pecuniary profit, and no enforced 
contribution upon individuals particularly benefited 





by way of compensation for use or assessment 
for betterments. *** The underlying test . 
is whether the act is for the common good of 
all without the element of special corporate 
benefit or pecuniary profit.’ " 
A case directly in point and which represents the most authorita- 
tive statement of the rules governing municipal liability in tort is Brush 
v. Commissioner, 300 U. S. 352, 81 L. Ed. 691, supra. 
In that case the question presented was whether, for the 


purposes of a Treasury Regulation, the salary of the Chief Engineer of the 


Bureau of Water Supply of the City of New York was exempt from Federal 


income taxation. The Court announced at the outset that the answer to 
the question depended upon the character of the function performed by the 
City of New York in establishing and maintaining a system of water supply 
for its inhabitants, and stated that if the function was governmental, 
fixed salaries and compensation paid to officers and employees for duties 
in connection with its performance were immune from Federal income 
taxation. The Court proceeded to discuss the sharp conflict of judicial 
authority in respect to the differentiation between the governmental and 
corporate powers of municipal corporations and then said at page 366: 
"The public interest in the conservation and 


distribution of water for a great variety of purposes 
-- ranging from ordinary agricultural, domestic 
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and sanitary uses, to the preservation of health 
and of life itself -- is obvious and well settled. 
For the modern city, such conservation and 
distribution of water in sufficient quantity and 

in a state of purity is as vital as air. And this 
vital necessity becomes more and more apparent 
and pressing as cities increase in population and 
density of population. * * *" 








There followed a discussion of Supreme Court decisions illus- 
trative of the concern of government that a continuing supply of water be 
kept available for public needs, the Court saying at page 368: 

"While these cases do not decide, they plainly 
suggest, that municipal water works created and 
operated in order to supply the needs of a city 
and its inhabitants are public works and their 
operation essentially governmental in character. * * *" 

The Court pointed out, however, at pages 368-370 that other of 
its decisions, such as Ashton v. Cameron County Water District, 298 U. S. 
513, 527,80 L. Ed. 1309; Dunbar v. New York City, 251 U. S. 516, 

64 L. Ed. 385; and German Alliance Ins. Co. v. Home Water Co., 226 
U. S. 220, 57 L. Ed. 195, supra, more directly support that conclusion 


saying at page 369: 


"'*No higher police duty rests upon municipal 
authority,' this court said in Columbus v. Mercan- 
tile Trust Co., 218 U. S. 645, 658, ‘than that of 
furnishing an ample supply of pure and wholesome 
water for public and domestic uses. The preser- 
vation of the health of the community is best 
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obtained by the discharge of this duty, to 
say nothing of the preservation of property 
from fire, so constant an attendant upon 
crowded conditions of municipal life." " 


Following this discussion the Supreme Court continued by saying at 
pages 370-371: 


"We conclude that the acquisition and dis- 
tribution of a supply of water for the needs af 
the modern city involve the exercise of essential 
governmental functions, and this conclusion is 
fortified by a consideration of the public uses to 
which the water is put. Without such a supply, 
public schools, public sewers so necessary to 
preserve health, fire departments, street 
sprinkling and cleaning, public buildings, parks, 
playgrounds, and public baths, could not exist. 
*** Certainly, the maintenance of public 
schools, a fire department, a system of sewers, parks 
and public buildings, to say nothing of other public 
facilities and uses, calls for the exercise of govern- 
mental functions. * ** Moreover, the health and 
comfort of the city's population of 7,000,000 souls, 
and in some degree their very existence, are de- 
pendent upon an adequate supply of pure and whole- 
some water. ***" 


In disposing of the contention that the city, in supplying to its in- 
habitants, is engaged in the selling of water and services for profit, the 
Supreme Court said at page 372: 

"" * * * We first pause to observe the the over- 
head due to the enormous cost of the system, and 


the fact that so large a proportion of the water is 
diverted for public use, rather plainly suggests 
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that no real profit is likely to result. * * * 
What the city is engaged in doing in that respect 
is rather rendering a service than selling a 
commodity. If that service be governmental 

it does not become private because a charge is 
made for it, or a profit realized. ** *" 


See also German Alliance Ins.. Co. v. Home Water-Co. , supra, 
which was cited with approval by the Supreme Court at page 370 of the 


Brush case. 


Appellants question the authority of the Brush case respecting the 
issue here involved, because that case was concerned primarily with a 
matter of exemption from Federal taxation. But what appellants overlook 
is that the very question the Supreme Court was required to resolve was, 
at the outset, declared to be " * * * [whhether the water system of the city 
was created and is conducted in the exercise of the city's governmental 
function * * *.™ [page 360] 

Appellants say that the Brush case had a "very brief life" and that 
it was overruled by Helvering v. Gerhardt, 304 U. S. 405, 423, 82 L.. Ed. 
1427, and again by Graves et al. v. New York ex rel. O'Keefe, 306 U. S. 
466, 83 L. Ed. 927. Appellants have obviously misapprehended the doctrine 
of each of the two cases. 

In Helvering v. Gerhardt the question presented was whether the 
salaries of employees of the Port Authority of New York were subject to 





a) a 


Federal income tax, it appearing that such employees performed duties 
and services of the character ordinarily performed by private individuals. 
- It was held that such salaries were taxable, since no unconstitutional 
burden was thereby placed on the States of New York and New Jersey which, 
by compact, created the authority. The Court said, in this connection, 
at page 422: 
"* * * In Brush v. Commissioner, supra, the 

applicable treasury regulation upon which the 

Government relied exempted from income tax the 

compensation of 'state officers and employees’ for 

"services rendered in connection with the exercise 


of an essential governmental function of the State. ' 
The sole contention of the Government was that the 


maintenance of the New York City water supply 
system was not an essential governmental function 


e state. The Government not atta e 
regulation. ***'" [Emphasis supplied] 
Clearly, therefore, there is no comfort for appellants in Helvering 

v. Gerhardt, supra. Nor is there comfort for them in Graves et al. v. 

New York ex rel. O'Keefe, supra, where it was contended that employees 

of the Home Owners’ Loan Corporation were entitled to exemption of their 
salaries from state taxation on the ground that such taxation placed an un- 
constitutional burden on the Federal government. In deciding that such 
salaries were subject to the tax, the Court pointed out that the tax in question 


was a non-discriminatory tax on income and that it was neither in form nor 


eg 


<< 
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substance a tax upon the Home Oulere Loan Corporation of its property or 
income and that it was paid neither by the corporation nor the Federal 
government by which it was created. The Court then held that insofar as 
Collector v. Day, 11 Wall. 113, and New York ex rel. Rogers v. Graves, 
299 U. S. 401, 81 L. Ed. 306, recognized an implied constitutional im- 
munity from income taxation of the salaries of officers or employees of the 
nation or a state government or their instrumentalities, such cases were 
overruled. 

Significantly enough, the only mention of the Brush case, supra, in 
the Graves case was in a footnote on page 482. There it was pointed out that, 
in view of the treasury regulation which specifically exempted from Federal 
income taxation the salaries of state employees engaged in the performance 
of an essential governmental function, the crucial question was whether the 
water system was created and is conducted in the exercise of an essential 
governmental function, a question which the Supreme Court answered in 
the ate natire® 

From the foregoing, it is too clear for further discussion that the 
Brush case, insofar as it declared that the creation and maintenance of a 
water supply for the public health, safety and welfare is a governmental 
function, was not overruled by either the Helvering or the Graves case 


discussed above. 





Appellants make much of the fact that the Commissioners are 


authorized to fix water rates, to assess a penalty for non-payment, and to 


levy assessments in connection with the laying of water mains. What 


appellants do not say, however, is that the Congress specifically provided 
that water rates and taxes shall never be a source of revenue " * * * but 
shall constitute a fund exclusively for the maintenance, management and 
repair of the system of water distribution." 

Moreover, the Supreme Court said in Brush v. Commissioner, 
300 U. S. 352, 81 L. Ed. 691, supra, that if, as here, the function is 
governmental, its character is not changed by the fact that a charge is 
made for it or a profit is realized. But more than this, in Loube v. 
District of Columbia, 67 App. D. C. 322, 92 F. 2d 473, supra, this Court 
subscribed without reservation to the doctrine of the Brush case, quoting 


at length therefrom with complete approval. 





0 
The appellee is not liable for the negligence 


I cers employees, € per- 
or a governmental function; 


this is so even though, as contended by 


appellants, the doctrine of governmental 
immunity may an anachro c an 
antiquated concept. 
Although the case of Brush v. Commissioners, 300 U. S. 352, 
81 L. Ed. 691, supra, was not an action for personal injuries, the con- 
clusion reached by the Supreme Court that the maintenance of a system of 
water supply for the public health, safety and welfare is an essential 
governmental function, is controlling with respect to appellee's liability 
or non-liability in the instant case. 
The Supreme Court pointed out in Brush that, without a supply 
of water, it would be impossible to maintain public schools, a fire depart- 
ment, a system of sewers, street sprinkling, parks, playgrounds, and other 
public facilities. In these connections, it has been held that such activities 
by a municipality require: the exercise of essential governmental functions: 
during the course of which liability does not attach for the negligence: af 
- municipal officers and employees. 
Thus in Harris v. District of Columbia, 256 U. S. 650, 65 L. Ed. 


1146, supra, it was held that, in sprinkling the streets preparatory to 





sweeping them, the appellee performed a governmental function and 
‘therefore could not be held liable for the negligence of its employees in 
connection therewith. 

In Brown v. District of Columbia, 29 App. D. C. 273, this Court 
held that the appellee could not be held liable for the negligence of its 
employees in connection with the maintenance of the fire department. 


To the same effect were decisions by this Court respecting the maintenance 


of public schools (District of Columbia v. Tyrrell, 41 App. D. C. 463); 


the conduct of a health department inspection service (Coates v. District 
of Columbia, 42 App. D. C. 194); the maintenance of a water sprinkler 
for the comfort and pleasure of children (Tillman v. District of Columbia, 
58 App. D. C. 242, 29 F. 2d 442, supra); and the maintenance of a muni- 
cipal building (Wilson et ux. v. District of Columbia, 86 U. S. App. D. C. 
28, 179 F. 2d 44, supra). 

In District of Columbia v. May, 63 App. D. C. 10, 68 F. 2d 755, 
supra, it was sought to impose liability upon the District of Columbia for 
negligence of an employee of the District, whose duty it was to drive a 
truck and assist in the installation of fire-alarm boxes. It appeared that 
the employee negligently operated such truck while returning to the District's 


storeroom for additional supplies. The question presented was whether 
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at the time of the accident the District was involved in the performance of 
a governmental function. This Court said: 


'™In this case it undisputably appears that the 
work in which the servant of plaintiff in error was 
engaged was of the public character we have shown . 
to confer immunity on a municipality in its negli- 
gent performance, and the fact that the servant was 


not at the time of the accident actually engaged in 

the installation, but was returning from the work 

for needed materials, does not change the rule or the 
principle on which it is based. This principle, as 


we have seen, is that in such activities the city is 
acting voluntarily and not for its own profit or ad- 
vantage, but solely for the use and benefit of the 
public and as its representative and agent. ***" 
[Emphasis supplied] 

In Loube v. District of Columbia, 67 App. D. C. 322, 324, 92 F. 
2d 473, supra, the question presented was whether in the collection and 
disposal of city refuse the District of Columbia performs a governmental 
function so as to be exempt from liability for the negligence of its employes 
while so engaged. This Court first cited with approval and quoted from 
Brush v. Commissioner, 300 U. S. 352, 81 L. Ed. 691, supra; and, after 
reviewing Harris v. District of Columbia, 256 U. S. 650, 65 L. Ed. 1146, 
supra; Tillman v. District of Columbia, supra; and District of. Columbia v. 
May, supra, affirmed the judgment of the trial court, saying, at page 324: 

"The maintenance of public schools, fire depart- 


ments, systems of sewers, parks, and public buildings, 
it has been definitely determined, calls for the 
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exercise of a governmental function. Certainly 

the protection of the city from accumulations of 
garbage involves the exercise of a governmental 
function to almost as great an extent as the mainte- 
nance of a system of 'public sewers so necessary 
to preserve health.' " 


Notwithstanding the overwhelming weight of authority in this 
jurisdiction which supports the doctrine of governmental immunity in 
tort, appellants contend that such doctrine is an anachronistic and anti- 
-quated concept which should be discarded. 
| A short answer to this contention is what this Court said in 
| Calomeris v. District of Columbia, 96 U. S. App. D. C. 364, 366; 
' 226 F. 2d 266, 267: | 
| "We agree * * * that the defense of governmental 
function * * * is 'an obsolescent and dying doctrine’, 


| but we also agree * * * that since it is a phase of 
| government immunity Congress alone can replace 
I 


See also Capital Transit Co. v. District of Columbia, 96 U. S. App. D. C. 
199, 202, 225 F. 2d 38; and Wilson et ux. v. District of Columbia, 86 U. S. 
App. D. C. 28, 30, 179 F. 2d 44, supra. In the latter case this Court 
said at pages 30-31: 
"The concluding paragraphs of appellants' 
brief, pointing out that the question of municipal 


corporation's liability in tort is in a confused state 
of authority, and suggesting that this court change 
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the law of this District to make it conform to 

the Congressional intent as to the general Federal 
Government's liability for torts free from the 
defense of governmental immunity, as expressed 
in the Federal Tort Claims Act of August 2, 1946, 
ch. 753, 60 Stat. 842, 28U. S. C. A. §§ 1346, 
2671 et seq. should be addressed to the legislature 
rather than to this court. As stated by Professor 
Smith in "Municipal Tort Liability,' 48 Mich. L. 
Rev. 41, 56, ‘Adequate reformation can be achieved 
only by legislation.’ " 


Ii 

The Motor Vehicle Safety Responsibilty 
Act did not abrogate the common law 
rule which exempts the appellee from 
liability in tort while performing a 
governmental function. 

As shown above, it is well established by decisions of the 
Supreme Court of the United States and of this Court that the appellee is 


not legally liable for the negligence of its employees during the performance 


of a governmental function. Harris v. District of Columbia, 256 U. S. 3550, 


65 L. Ed. 1146, supra; Calomeris v. District of Columbia, 96 U. S. App. 


D. C. 364, 226 F. 2d 266, supra; Capital Transit Co. v. District of 


Columbia, 96 U. S. App. D. C. 199, 225 F. 2d 39, supra; Loube v. 
District of Columbia, 67 App. D. C. 322, 92 F. 2d 473, supra; District 


of Columbia v. May, 64 App. D. C 10, 68 F. 2d 755, supra. 
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While appellants do not question the authority of these decisions, 


they contend that by the Motor Vehicle Safety Responsibility Act, § 40-417 


et seq., D. C. Code, 1951, Supp. V., the Congress removed the defense 
of governmental function insofar as it controlled liability for the negligent 
| operation of municipal motor vehicles and imposed liability upon the appellee 
without regard to the function involved. This contention is clearly without 
substance. 
The Congress provided a longtime ago that '"* * * The common 
_ law * * * and all Acts of Congress by their terms applicable to the District 
of Columbia and to other places under the jurisdiction of the United States, 
| in force in the District of Columbia, on March 3, 1901, shall remain in 
_ force except insofar as the same are inconsistent with, or are replaced by, 
- subsequent legislation of Congress."" See the Act of March 3, 1901, 31 Stat. 
1189, ch. 854, § 1; Section 49-301, D. C. Code, 1951. See also, in this 
connection, Section 1-902 (a), D. C. Code, 1951, which authorizes the Com- 
missioners to waive the defense of governmental function, but which specifi- 
cally provides: 
"That nothing herein contained shall be construed 
as depriving the District of Columbia of any defense 
it may have to any suit, either at law or in equity, 
which may be instituted against # to give any person, 
corporation, partnership, or association any right to 


institute any suit against the District of Columbia 
which did not exist prior to June 5, 1930." 























Since the doctrine of governmental immunity in tort is so firmly 
rooted in our common law, it remains only to determine whether it has 
been replaced by the Motor Vehicle Safety Responsibility Act, § 40-417 
et seq., supra. 

At the outset, appellee calls the Court's attention to a fact which 
appellants have utterly failed to comprehend. The Motor Vehicle Safety 
Responsibility Act, § 40-417 et seq., D. C. Code, 1951, Supp. V., supra, 


does not, by any one of its provisions, impose liability on the owner or 


operator of any motor vehicle involved in an accident. The Act is primarily 


a "security-responsibility" measure. It requires, without any prior 
determination of fault, that any owner or operator of a motor vehicle in- 
volved in an accident resulting in personal injury or property damage in 
excess of $100.00, shall demonstrate that he is covered by motor-vehicle 
public liability and propernedanare insurance in the prescribed amount 
or that he shall deposit security in an amount sufficient to satisfy any judg- 
ment which may be returned against him. | The Act then provides that any 
such owner or operator, who is not covered by the prescribed insurance or 
who does not deposit the required security, must surrender his operator's 


license or privilege and all of his District of Columbia motor vehicle 


: registrations until such time as he is able to comply with the "security- 


responsibility" provisions or there has been a judicial determination that 





he is not legally liable for such injury or damage. 

Appellants apparently do not complain that appellee was not re- 
quired to comply with the security-responsibility provisions and, indeed, 
there would be no basis for any such complaint because the Act specifically 

_ provides, § 40-434, D. C. Code, 1951, Supp. V, supra, that: 
"The requirements as to security and sus- 


pension * * * shall not apply -- 
5 * ae * 


(8) to the owner of a vehicle involved in an 
accident if at the time of the accident such vehicle 
was owned by or leased to the * * * District of 
Columbia, or to the driver of such vehicle if 
operating such vehicle with permission; * * * ." 


See also Sections 37 and 44 of the Motor Vehicle Safety Responsibility Act 
(1951 Code, Supp. V, $§ 40-453 and 40-460) which specifically exempt 


appellee and its motor vehicle operators from the provisions thereof. 


Appellants attach significance to the fact that in the Owners' 


Financial Responsibility Act, § 40-413, D..C. Code, 1951, which was re- 
pealed by the Motor Vehicle Safety Responsibility Act, the appellee was 
specifically excepted from the definition of the word "Person, " whereas 
in the Motor Vehicle Safety Responsibility Act, § 40-418, D. C. Code, 
1951, Supp. V., supra, there is no such exception from the definition of 
either the word "Person" or the word "Owner." As near as can be 


determined from that part of appellants' brief, their reasoning is that the 





Congress intended to include the appellee in its definition of the words 
"Person" and "Owner." 

A short answer to this is that, under Section 2 of the Motor Vehicle 
Safety Responsibility Act (§ 40-418 (g), Code, 1951, Supp. V.), an "Owner" 
is a person, and it is the very person of whom the appellants complain, 
that the Congress, by § 40-434, supra, specifically exempted from doing 
the principal things which the Act requires. 

Appellants would find comfort in the fact that the Congress did not 
exempt the appellee from Sections 8 and 13 of the Act ( §§ 40-424 and 40-429, 
Code, 1951, Supp. V.). But all that is provided in § 40-424 is that, 
without more, the operator of any motor vehicle in the District of Columbia 
is deemed to be the agent of the owner and to have operated such motor 
vehicle with the owner's consent. Section 40-429 provides only that the 
operator or owner of a vehicle involved in an accident shall " * * * furnish 
such additional relevant information as the Commissioners may require." 


Appellants have been content to leave the Court to speculate as to 


how the provisions of §§ 40-424 and 40-429, supra, could have the effect of 


replacing the defense of governmental function. However, it is crystal 
clear from the foregoing that under no theory can it be said that such 
sections impose liability upon the appellee for any negligence of the 


operator of its motor vehicle. 








A case almost directly in point is Butler v. City of Grand Rapids, 


et al., 273 Mich. 674, 263 N. W. 1767. There the city interposed the 
defense of governmental function to an action for personal injuries resulting 
: from the negligent operation of a police cruiser. It was conceded that 
under the common law of Michigan, a municipality was not liable for the .. 

_ negligent performance of a governmental function and that, in the absence 
of a statute to the contrary, the city could not be held liable under the facts 
there presented. 

It was contended, however, that the defense of governmental 
function was replaced by The Motor Vehicle Act of 1925. The Motor 
Vehicle Act approved by the Michigan legislature in 1915 provided that: 

"The term 'motor vehicle’ as used in this Act, 
except otherwise expressly provided, shall include 
all vehicles * * * except motor cycles operated by 
policemen or firemen on official business, also all 
motor vehicles including trucks owned and operated 
by municipalities. " 
The Motor Vehicle Act of 1915 was repealed by the Michigan legis- 


lature in 1925 and was replaced by a new Act which provided, among other 


things, that: 


"The term ‘motor vehicle’ * * * shall include 
all vehicles * * * except * * * fire trucks and 
apparatus * * * and motor vehicles owned and 
operated by the federal government." 





The court observed that the 1915 law having been repealed by the 


1925 law, the question was upon the construction of the latter law by the 


courts of that state. The court said: 


'In construing the 1915 act, the court in 
Wrighton v. City of Highlan Park, 236 Mich. 
279, 210 N. W. 250, 251, said: ‘By the common 
law there was no liability attached to the 
municipality * * * for the negligent operation 
of its agencies, while performing governmental 
functions. * ** Concededly there would be 
no liability, except for the Automobile Law, and 
from that law no legislative intention can be 
implied, abrogating this old and well-established 
rule of law. We think, if the Legislature had 
intended to change that rule of law, it would not 
have done so in the uncertain way suggested by 
counsel. " 


The court then discussed Leckliter v. City of Des Moines, 211 
Iowa 251, 233 N. W. 58, where similar facts were involved, saying: 


"Plaintiff contended that, inasmuch as fire 
engines and wagons, police patrols, city and town 
ambulances, and city and government vehicles 
were brought under the term 'motor vehicle,' the 
immunity previously existing was abrogated by the 
1927 Code. The Supreme Court reversed the lower 
court and quoted from Sullivan v. School District, 
179 Wis. 502, 191 N. W. 1020, 1022, as follows: 

‘It is not to be presumed that the Legislature intended 

to abrogate or modify the rule of the common law by 

the enactment of a statute upon the same subject; it 

is rather to be presumed that no change in the 
common law was intended, unless the language 

employed clearly indicates such an intention. * * * 





In connection with what has been said, there 
is also the general rule adopted both by this 
court and the Supreme Court of the United 
States, that general statutes are not to be con- 


strued to include, to its hurt, the sovereign." 


age Emphasis supplie 
The court concluded by saying: 
"We see no reason to change the rule 

followed in Massachusetts and Mighigan which 

holds that, there being no liability at common 

law, a statute is required to impose such 

liability before the same can be asserted. In 

the case at bar, the 1925 act, supra, does not 

impose such liability.'' (page 769) 

Enough has been said to demonstrate that by no process of 

recognized statutory construction can the conclusion be reached that 
the doctrine of governmental immunity in tort, as applicable to the 


facts here presented, was replaced by the Motor Vehicle Safety Re- 


sponsibility Act, supra. See Capital Transit Co. v. District of 


Columbia, 96 U. S. App. D. C. 199, 225 F. 2d 37, supra. 


CONCLUSION 
In view of all that has been said, it is respectfully submitted 
that the court below committed no error when it granted appellee's 


motion for summary judgment. The judgment should, therefore, 





be affirmed. 


CHESTER H. GRAY, 
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MILTON D. KORMAN, 
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District Building, 
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Inhabitants of the said Cities," as follows: 


STATUTES INVOLVED 


The Act of Congress approved March 3, 1859, 11 Stat. 436, 
Chapter 84, "An Act to Provide for the Care and Preservation of the 
Works constructed by the United States, for bringing the Potomac Water 
into the Cities of Washington and Georgetown for the Supply of said Water 


for all Governmental Purposes, and for the Uses and Benefits of the 


"[Sec. 1.] * * * That the dams, aqueducts, water 
gates, reservoirs, and all fictures and improvements 
connnected therewith which have been or may hereafter 
be constructed by the United States for the conveyance 
of water from the Potomac river above the Great 
Falls to the cities of Washington and Georgetown, , 





‘together with the lands, houses, fencing, water, and 


other rights and appurtenances connected with the 
same, and belonging to the Government, as also the 
mains, conduits, supply pipes, basins, hydrants, 
fountains, stopcocks, sewers, drains, receiving basins, 
and all other fixtures connected with the same, which 
have been, or may hereafter be, laid down or con- 
structed by the United States, shall be placed by the 
President of the United States under the immediate 
care, management, and superintendence of a properly 
qualified officer of the United States Corps of Engineers, 
* * * The said Engineer shall have full power and con- 
trol over the said water-works, and shall regulate the 
manner in which the said Corporations of Washington 


and Georgetown may tap the pipes for the supply thereof, 
* ex * 


"Sec. 2. And be it further enacted, That full power 
and authority are hereby given to the Corporations of 
Washington and Georgetown, in the District of Columbia, 
to supply the inhabitants within their respective limits 
with Potomac water from the aqueduct, mains, or pipes 
now laid or to be laid in the streets and avenues by the 
United States; and to make all laws and regulations for 
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the proper distribution of the same, subject to the 
restrictions prescribed by this act: * * * 


"Sec. 3. And be it further enacted, That the said 
Corporations shall have authority * * * to establish 
a scale of annual rates for the supply and use of said 
water, * * * to collect such rates or rents, when so 
fixed, in advance or otherwise, * * *. And generally 
to enact such laws as may be necessary to supply the 
inhabitants of said City of Washington with pure and 
wholesome water, * * * Provided, That the rates 
levied by the cities of Georgetown aml Washington shall 
never be a source of revenue other than as a means of 
keeping up to the said cities a supply of water. 


* = * * * 


"Sec. 6. And be it further enacted, That whenever 
it shall become necessary to lay main pipes for the 
supply of water to the cities of Georgetown and 
Washington, the cost of the same shall be paid by the 
said cities: * * *." 


District of Columbia Code, 1951 Edition: 


" § 1-902. Settlement of claims and suits against 
the District of Columbia--Cases that may be 


"The Commissioners of the District of Columbia 
are empowered to settle, in their discretion, claims 
and suits either at law or in equity, against the District 
of Columbia whenever the cause of action-- 


"(a) Arises out of the negligence or wrongful act, 
either of commission or omission, of any officer or, 
employee of the District of Columbia for whose neg- 
ligence or acts the District of Columbia, if a private 
individual, would be liable prima facie to respond in 








damages, irrespective of whether such negligence 
occurred or such acts were done in the performance 
of a municipal or a governmental function of said 
District: Provided, however, That nothing herein 
contained shall be construed as depriving the District 
of Columbia of any defense it may have to any suit, 
either at law or in equity, which may be instituted 
against it or to give any person, corporation, partner- 
ship, or association any right to institute any suit 
against the District of Columbia which did not exist 
prior to June 5, 1930. 


" § 40-429 [Supp. V]. Additional ae 
concerning accident to be furnished on request. 


"The driver or the owner of the vehicle involved 
in the accident shall furnish such additional relevant 
information as the Commissioners may require. 
(May 25, 1954, 68 Stat. 124, ch. 222, § 13, effective 
May 25, 1955.) 


"' § 40-432 [Supp. V]. Application of chapter-- 
Amount. 


"The provisions of this chapter, requiring deposit 
of security and suspensions for failure to deposit 
security, subject to certain exemptions, shall apply 
to the driver and owner of any vehicle of a type subject 
to registration under the motor vehicle laws of the 
District of Columbia which is in any manner involved 
in an accident within the District of Columbia, which 
accident has resulted in bodily injury to or death of 
any person or damage to the property of any one person 
in excess of $100. (May 25, 1954, 68 Stat. 124, ch. 
222, § 16, effective May 25, 1955.) 
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" § 40-433 [Supp. V]. Determination of the 
amount of Security. = 222=~—<——“ 


"(a) The Commissioners, not less than twenty 
days after receipt of a report of an accident as 
described in the preceding article, shall determine 
the amount of security which shall be sufficient in 
their judgment to satisfy any judgment or judgments 
for damages resulting from such accident as may be 
recovered against each driver or owner. Such 
determination shall not be made with respect to 
drivers or Owners who are exempt under succeeding 
sections of this chapter from the requirements as to 
Security and suspension. * * * (May 25, > 
68 Stat. 125, ch. 222. § 17, effective May 25, 1955.) 
[Emphasis supplied] 


" § 40-434 [Supp. V]. Exceptions to requirements 
as to security and suspension. 


"The requirements as to security and suspension 
in this article shall not apply-- 


* a * xe * 


(8) to the owner of a vehicle involved in an 
accident if at the time of the accident such vehicle was 
owned by or leased to the * * * District of Columbia, 
or to the driver of such vehicle if operating such 
vehicle with permission: * * *. 


" § 40-453 [Supp. V]. Suspension of registration 
for certain convictions--Effec proo 
financial responsibi lity--Vehicles owned or 
leased by the United States, a State, or a 


political Subdivision thereat. 


"Whenever, under the law of the District of Columbia, 
the license of any person is suspended or revoked by 
reason of a conviction or forfeiture of bail in any of 
of the following offenses: 


* oe * * * 


(5) Any felony in the commission of which 
a motor vehicle is. used; 


the Commissioners shall suspend the rogletration 

of ali vehicles registered in the name of such 

person as owner, except that * * * (b) if a con- 
viction arose out of the operation, with permission, 
of a vehicle owned by or leased to * * * the 

District of Columbia or any political subdivision 
thereof, the Commissioners shall not suspend the 
registration of any vehicle so owned or leased. 

(May 25, 1954, 68 Stat. 130, ch. 222, § 37, effective 
May 25, 1955.) 


" § 43-1501. Water mains, pipes, and fireplugs 
--Commissioners to have power to erect. 


"The Commissioners of the District of Columbia 
shall have the power to lay water mains and water 
pipes and to erect fire plugs and hydrants wherever the 
same may be in their judgment necessary for the 
public safety, comfort, or health. (R.S., D.C., 

§ 204; June 17, 1890, 26 Stat. 159, ch. 428.) 


" § 43-1503. Water supply--Rules and regulations. 


"Full power is given to the commissioners to 
supply the inhabitants of the District with the Potomac 
water from the aqueduct mains or pipes laid in the 
streets and avenues by the United States; and to make 
all laws and regulations for the proper distribution 
of the same, subject to the provisions of this chapter, 
and to the control of the Chief of Engineers, as pro- 
vided in title 40, section 51, of the. Code of Laws of 
the United States. * * *(R.S., D.C., § 195; June 20, 
1874, 18 Stat. 116, ch. 337, § 2; June 11, 1878, 20 
Stat. 103, ch. 180, § 3; June 10, 1879, 21 Stat. 9, 
ch. 16; Feb. 25, 1885, 23 Stat. 319, ch. 145; Feb. 11, 
1895, 28 Stat. 650, ch. 79.) 





"§ 43-1510. Water mains and service sewers 
erected at discretion of Commissioners--Costs 


assessed against abutting property. 


"The Commissioners of the District of Columbia 
are authorized and directed, whenever in their judg- 
ment the same be necessary for the public safety, 
health, comfort, or convenience, to construct water 
mains and service sewers in any street, avenue, road, 
or alley in the District of Columbia; and the assessor 
of said District shall levy assessments for the same 
against abutting property in the amount and manner 
hereinafter prescribed. (Apr. 22, 1904, 33 Stat. 244, 
ch. 1417, § 1.) 


" § 43-1522. Water rates not to be a source of 
revenue. 


"The water rates levied in the District of Columbia 
shall never be a source of revenue other than as a 
means of Keeping up to said District a supply of water, 
but shall constitute a fund exclusively for the mainte- 
nance, management, and repaic of the system of 
water-distribution. (R.S., D.C., § 198; July 12, 
1876, 19 Stat. 87, ch. 180, $ 18; Feb. 25, 1885, 23 
Stat. 319, ch. 145.) 


" § 43-1523. Water tax to be a fund to defray cost 
of water distribution. 


"The water tax authorized to be levied and collected 
by the provisions of this chapter shall constitute a 
fund to be used exclusively to defray the cost of dis- 
tribution of the water, including all necessary fixtures 
and machines connected with such distribution. (R.S., 
D.C., § 203.) 





" § 43-1530. Commissioners authorized to 


deliver water in nearby Maryland--Contract. 


"For the protection of the health of the residents 
of the District of Columbia and the employees of the 
United States Government residing in Maryland near 
the District of Columbia boundary, the Commissioners 
of the District of Columbia, * * * are authorized to 
deliver water from the water-supply system of the 
District of Columbia to said Washington Suburban 
Sanitary Commission * * * and to connect District 
of Columbia water-mains with water-mains in the 
state of Maryland at such points at or near the District 
of Columbia line as may be agreed upon * * * under 
the conditions hereinafter named, namely: 


K * * * * 


"Fourth. That at no time shall the amount of 
water furnished the said Washington Suburban Sanitary 
Commission or its successor exceed the amount that 
can be spared without jeopardizing the interests of the 
United States or of the District of Columbia. * * * 
(Mar. 3, 1917, 39 Stat. 1043, ch. 160; June 30, 1930, 
46 Stat. 838, ch. 764; Apr. 14, 1932, 47 Stat. 79, 
ch. 100.) 


" § 43-1539. District of Columbia water system 
defined. 


"As used in section [sic] 43-1540, unless the context 
otherwise requires-- 


* a * * * 


"(b) ‘District of Columbia water system' or 'water 
system' means any and all of the facilities used or to 
be used for the supply of raw or partly purified water 
wherever situated and all of the facilities used or to be 
used for the distribution of purified water situated 
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within the District of Columbia which are operated 
by the District of Columbia Water Division or the 
Washington Aqueduct Division of the Washington 
District of the Corps of Engineers, Department of 
the Army, or both. (June 2, 1950, 64 Stat. 195, 
ch. 218, § 1.) 


" § 49-301. Common law, principles of equity 
and admiralty, and Acts of Congress to remain 
SIBTOLCGL. Se a a eT eT 


in force. 


"The common law, all British statutes in force in 
Maryland on February 27, 1801, the principles of 
equity and admiralty, all general Acts of Congress 
not locally inapplicable in the District of Columbia, 
and all Acts of Congress by their terms applicable 
to the District of Columbia and to other places under 
the jurisdiction of the United States, in force in the 
District of Columbia on March 3, 1901, shall remain 
in force except in so far as the same are inconsistent 
with, or are replaced by, subsequent legislation of 
Congress. (Mar. 3, 1901, 31 Stat. 1189, ch. 854, § 1.) 





